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U,iS, DcpurtiDciii iif Flonu-Jand SccurUv 
435 ) Street, NW 
Washinguni. DC ^a5^(^ 

U,S. Citizenship 
and IiTi migration 
Services 



JUN 1 5 2004 



Mr. Charles Sam 

3616 Pear Tree Court, #32 

Silver Springs, MD 20906 



Re: Complaint No.: C1S-04-H065 
Date Filed: May 3, 2004 

Dear Mr. Sam: 

The purpo.se of this leticr is to inform you of the acceptance, in part, of your complaint of 
discrimination tiled on May 3, 2004. Your complaint has been assigned number CIS-04-E065 
and has been accepted on the basis of sex (Male), reprisal, and national origin (Ghanaian). You 
allege the following issues: 

1. Cu-wurkcrs inddc derogatory commeaU when they alluded that individuals from your 
coimtr>^ of origin had lied, forwarded an electronic mail message to you that was criiicai 
of immigrcmts, and accused him of being anpauiotic when you criticized ihe war in Iraq: 

2. A supervisor questioned you about whether American slaves had come from your country 
nf origin, ;md made comments U) your supervisor about yon losinj^. illcs and fdlcgediy 
eating your lunch in 'm interview room; and 

3 . Management refused your request xo take the month of J'une 2004 off from work witliout 
pay in order to study for a bar exaniinatioa, even thougli, at the time, there were no 
interviews scheduled for that period 

A-ilegation number 3 has been accepted for invesugaxion. You will receive notification regarding 
ihe assignment of an Equal Employment Oppommity (EEO) investigator under sepiurate cover. 
Please be advised that all other references contained in the formai complaint will be used as 
background information to support the accepted issues. 
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If you believe that the ?iccepted issue in this compiaini has not been correctly framed pieasc 
notifj- me in writing (certified mail;, within five (5) calendar days atier you receive this letter. 
You must specify why you believe tlie Issues liave not been correctiy identified. If you faii lo 
aotify me wirhia this tiinefratne. I will conclude you agree Qiat tlie issue has been properly 
identified. 

To obtain information about the EEC) Alternative Dispute Resolution (ADR) Program, please 
contact your servicing Office of EEO at (S02) 87'^ -4500. A c^py of the program procedures may 
be iminediately dou-iiloaded from the *'EEO News and Views'* electronic mail bulletin board. 

ifyou wish to repari addiLional aliegalions or incidents, they must be submitted tu the Director. 
EEO, in wTiting. U* the Director coTidudes that the additional allegations do ni)i r;n$e a new issiie 
but rather provide additional evidence or are like or relate-d to the allegations accepted in this 
iener, your compiaini may be amended to include these allegations, if the Director concludes 
tliat the addittonal allegations raise a new issue, you will be required to seek counseling. You 
will be notified of the Director's decision in writing. 

With regard to issues I and2, imdcrTiUc29 CFR. 1614.107(a), an agency may dismiss a 
complaint, or portion of a compiaini. that fails to state a claim under subsections Title 29 CFR 
1 6 1 4. 1 03 or 1 6 1 4. 1 06(a). To state a claim, an individual must be an ''aggrieved employee" 
within the scope of Title 29 i'lFR 1614.103, which the Equal Empioymeni Opponunity 
Corn-mission (EEOC) has defi.aed as one who sustains a present harm or loss with respect to a 
term, Cfmdition. or pri^nlcgc of employment for which there is a remedy. Diaz v. Department of 
the .Air Forc^. EEOC Request No. 05931049 (1994). ''An agency is required to address FEO 
complaints only when filed by an individual who has suffered direct, personal deprivation ai The 
hand of the employer; the agency's act must hav? caused some concrete effect on the aggrieved 
person s employment status." Ouiuones v. Department of Defense, EEEOC Request No. 
05920051 (1992). 

In this ciisc- in is.sucs 1 and 2, you allege you were subjeri to harassing condua by co-workers 
and a supervisor. Tlie EEOC lias held that, "Where ci ct)mplainL does not challenge an agency 
action or inaction regarding a specific term, condition, or privilege of employment, a claim of 
harassment is actionable only if, allegedly, the harassment to which the complainant has been 
subjected was sufficiently severe or pervasive to alter the condidons of die complainant's 
emplo>mient/^ Waimer v. Postal Senace . EEOC Appeal No. 01A23390 (2003). "It is well- 
settled dial, unless the conduct is very severe, a single incident or a group of isolated incidents 
y\n]l not be regarded as creating a discriminatory work enviroiiment.'' Cassidv v. V.A„ EEOC 
Request No. 01971338 (1997)7 

Specifically, witli regard to issue 1. you allege that a co-worker made a remark accusing 
applicants of lying, which you later determined related to an individual from, your country of 
origin, and that another co-worker forwarded you an e-mail criticizing inmiigrants and accused 
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you of being unpatrioiic. In issue 2. you allege that a member of management questioned you 
about whether .'\inerican slaves had corae from your Gounrry of origin, and also roade remarks to 
your super\nsor about you losing illes and eatin^i your hrnch in an JTUerv-iew room. 

With regard lo the actions of the co-workers you identify, these incidents did not occur with the 
frequently necessary as to characicrize them as per/asive, as you assert that the e-raaii was sent 
to you some time during ihe second half of 2003 and ihe comment about your patriotism was 
made on April 21, 2004. Furthermore, although you contend that you found the co-workers 
communis offensive, you assert that when these incidents occurred you often cbose to just ignore 
ihcm. Thus, the record fails to reflect that the^e incidents were cither severe or pervasive enough 
to state a clahn of hostile work environment harassment. 

Furthermore, with regard lo ihe conduct of the supervisor, aUhou|zii the actions you identify 
occurred more closely in time than those of the co-workers, these incidents were not severe 
enough to state a claim of harassment. Also of note, you state that the comments conceniing 
your files and lunch were not m.ade directiy to you, but, radier, were made to your supervisor 
who then relayed the information about the comments to you. Based on applicable regulations 
and case law. ihcsc isolated iucidcnls were not severe enough to have created a hostile 
environment. Sec Liverpool v. Postal Service, EEOC Appeal No. 01Ai4975 (2001)(al]egaiions 
that supervisor spoke to employee in a rude and disre-spectftil tone and accused him of eating and 
drinldng on the woricroom floor failed to state a claim as the tcmis of liis employment were not 
impacted and the conduct was not severe enough lo consiiiule harassment). 

Tide 29 CFR 16I4,I07(a)(l } provides tiiai the agency shall dismiss a complaint or portion of a 
complaint: 

That fails to state a claim under Parts 1614.103 or 1614.lU6(a) or suites the 
same claim that is pending before or has been decided hy the agenc}^ or 
Commission. 

Accordingly, the matters raised in issues I and 2 are dismissed in accordartce with Title 2^ C\-R 
16]4,]07(a)(l), 

NOTICE OF WGHTS 

The decision not to accept one or more issues for investigation is reviewable by an EEOC 
Administrative Judge (AJ) and the Department of Homeland Security, Office of Civil Rights and 
Civil Liberties (OCRCI..). If you request a hearing and the ELfJC AJ believes that c\ll or a part ot 
our reasons are not sound, the entire complaint or all of the porrions not meeting ihe criteria for 
dismissal will continue m the hearing pi'oc^ss. The HHOC AJ's decision on the partial dismissal 
may be appealed by eidrer party after final action is taken on the complaint. 
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Ifyou request a final agency viccision vvilhi)ui a hearing. OCRCl . will issue a decision addressing 
all claims in your complaini, including n review of ihe raiionale for dismissing part of your 
cem-iplamt asid its tindirigs on the merits of ihe remaindeT of your complaint. You have ihe right 
to appeal ilie I'msii agency decision to the EliOC, Your appeal rights wilJ be included in the 
OCRCL decision. 

You also have the right to file a civil aciion in an appropriate Uniied Staler? Disirict Court 
following Title 29 CFR 1614.407- If yon choose to tile a civil action, you may do so: 

• uithin 90 days of receipt of tlie final decision if no iippea! ha,s been Hied, or 

• within 90 days of receipt of the REOC's finai deeisiun t)n your appeal, or 

« after 1 80 days from the date of filing an appeal with the EEOC if tliere has been 
no final decision "by Ihe EEOC, or 

• aner 1 80 days frcin the date of the tlUng of the complaint if an appeal has noi 
been filed and a final agency decision has not been issued. 

In yoiiT appeal or d\i\ action, you nnust nanic the appropriate agency or Departincnihead as the 
defendant. In you case, you must name the Secretary of the Department of Homeland Security. 
Thomas J. Ridge, failure to provide this mformation may result in the dismissal of his case. 

If you decide to ffie a civil action under Title VI] or under the Rehabilitation Act, and ifyou do 
not have or caniioL afford an attorney, you may request Lhat the court appomt an attorney to 
represent you. Tlie court may permit you to file the action wiilinut payment of fees, costs or 
other security. The granting or denial of the request is within \hc sole discretion of the court. 
Filing a request .ror an anomev does not extend your time to flic a civil action. 

Sincerely. 



i /"!). Diane Weaver 

!,(}/ liirector 

/ '^^ Office of Equal Employment Opportunity 
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Bishop Henr> Whipple Federal BuiidinE 

One Federal l>rivc, Rot>.Ti G-56C 
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U.S. Citizenship 
and ImmigratioR 
Services 
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K4EM0RANDimi FOP_: 



FROM: 



SUBJECT: 




PITcTLIS HOW.\RD 
DIRECTOR 
ASIWGTON piEI^ OFFICB 

. Djane w^v^^/ 
irector 
Office of Equal Employment Opportunity 

c:<}mplaini ofDiscriiTiination Filed by Charles Sam, 
Complamt No. CIS-Q4-EQ65 



Tliis nicrnorandum is to inform yoii thai 1 have accepted for processing a fornial complaint of 
diNcriTninarioD fiicd on May 3, 2004 (copy attached Lbv Charles Sam . District Adjudication 

Officer. 

The complainant has ideniified individuals in your office as the parties responsible for 
the alle.^ed discriminatory action. For your information, I am attaching general guidance on tht 
rights and responsibilities of supervisors and managers in the Equal Employment Opportunity 
(KF.O) complaint process. Please read the attachment c^efuiiy . 

Charles Sam alleges discrimination on the bases of sex (Male), naiiona! origin (Ghanaian), and 



reprisal (pnor REO activity) when: 



Management refused his request to take the month of June 2004 otf from work without 
pay in order to study for a bar examinaiioEs even though, at the time, there were no 
interviews scheduled for that period. 

Information collected in the EEC process is subject to the provisionii of the Pri^'acy Act of 1974 
(5 U.S.C- 552a). Som.e of the statements and other documents in this correspondence may 
includt^ inlbrmation of a personal sensitive natttre^ and you should be mindful of this tact before 
you reveal or provide any suck infonnation to a tliird person. Additional guidance applicable to 
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Complaint of Discrimination Filed By Charles Sam, 
Complaint No. CJvS-04-E065 
Page 2 

FF(') complaint processing is contained in Title 29 Code of Federal Regulations, Pan ! 6 ! 4 and 
the DHS Complaints Processing Guide. 

'The EEO Alternative Disptilc Resolulion (ADR) Program was established to provide an 
idtcmutive procedure for the resolution of EEC) complaints, while guaranteeing due process in 
the regulatory and legal arenas to all panies involved. The program is specifically designed to 
assist the parties in developing a mutually agreeable resolution by being actively involved in the 
problem-solving and resolution efforts. You may request to participate by contacting your 
.servicing officc"of EEO at (802) 872-4500. 

If you have any questions about complaint processing procedures, please have one of your staff 
members contact EF>0 Specialist Buddy Sapp at (6 12) 467-7029. 

Attachments (2) 

cc: Peter Gregory, Office of the Principal Legal Advisor 
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FEDERAL SECTOR EEO CO?/IPLAINTS PRCiCESSWG 
RESFO NSIBILmES OF MANAGERS AND SUPERVISCmS 

The EEOC continues to express die view chat nn Lndi'/idinl who is named or is identtt'ed as ihe 
person responsible for the action v/hich gave cisz to a complaint is a ^A'iiness whose participatioa 
:n the coniDlaini: process iihouid aot be niaienally dSecuni from that of -iny oiher -.vitaesses. 

From ^i legal standpoint. complaiQts tiled against federal agencies as cniiiies regardless of 
wiietlier a conipJaiiiuiU nLinicb* or idcnlifie^ Lhc perijon responsible for the action that gave rise lo 
the cnmpiaint. 

The agencv is responsible for remedial action in the event that it is detennined that :he 
conxpiaiuanx has been discriininated against illegaily. Agencies must determine on a case-by- 
ca^e basis, whether individual employees should be disciplined. However, the disci plioary 
matter is a mattsr separate from whether dibcrLminatory conduct has occtiired. The primary 
purpoF-e of the complaint process is to determine whether discriniinaiory conduct occoixcd and 
not ro provide a separate set of rules for agency officials who are identified as being responsible 
for the actions that gave rise to the allegations of discrimination. 

Ouiy those materiaJii that will enable Ihc Responding Management Qnicial (IviVlO) to pro\dde 
relevant Inioimancn to the EEO invesdgator will be made available for review. ('Examples: 
complaint counselor's reporr, and complainant's affidavit). The matter of exactly what 
inlbrmation and materials are made available to the RMO for purposes of obtaining compieie 
information is a judgment call to be made by the ££0 investigator/EEO Office (ajid aot by die 
RMO), and it should be consistent with the objective of obiainmg relevant informatinn for 
puri:joses of conducting a com^plete and thorough investigation. Providing file mformation thai 
goes beyond the guidelines could expose the agency to liability tmder the Pnvacy Act, 

The Responsible Managemem Official should be inibrmed of liie right to be represented ai any 
stage of the EEO complaint process. " '"" " ' "* 

The Responsible Management Official may be kept apprised of the status of tlie infbmiad/'tbnrLal 
complaint ai all limes. 

To obtain information about ihc IMS Equal hmpio^mism Opportunity i^O) Alternative Dispute 
Resolution (ADR) Program, please conuict your senacing office of EEO, Headquarters Region 
Office of EEO, at (202) 514-2732. A copy of the program procedures may be immediately 
dowmioaded from die INS "EEO News and Views'' ciecironic mail builedn board. 

For aamtionai infonnauan, ofBciais should consult Judy S, Maltby, Cliief Complaints Program 
Mana2cm"nt Ofncc, on (612) ^67-7395. 
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